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Joint Standing Committee on the Corruption and Crime Commission — Second Report — 
“The ability of the Corruption and Crime Commission to charge and prosecute” — Motion 

Resumed from 14 March on the following motion moved by Hon Jim Chown — 
That the report be noted. 

Hon ALISON XAMON: I rise representing the Joint Standing Committee on the Corruption and Crime 
Commission. This has come to the attention of Parliament because it arises from a report of the Joint Standing 
Committee on the Corruption and Crime Commission of the thirty-ninth Parliament. A comprehensive report was 
undertaken about the ability of the Corruption and Crime Commission to charge and prosecute. It is very timely 
for us to look at the report. I note that the Attorney General has provided a reply. The committee was of the view 
that this is an ongoing issue that deserves close attention. I note that a couple of recommendations came from that 
previous report. I hope that members of the previous committee, which undertook that inquiry may want to 
contribute to the discussion on this report. The first recommendation states — 

The Corruption and Crime Commission include a specific update, on the efficiency and effectiveness of 
its arrangements with the State Solicitor for the commencement and conduct of prosecutions, in its 
Annual Report for 2016–17. 

As I understand it, that has effectively had to be delayed and we are now looking at the CCC’s annual report 2017–18 
as an opportunity to review that recommendation. On reading the findings in the report, it is clear that although 
when the CCC was first established there was not an anticipation that the CCC’s powers would include the power 
to prosecute, subsequently, various incarnations of the CCC felt it did have that authority. It took the matter of 
A v Maugham [WASCA] 128 being prosecuted to determine that those powers do not exist. This is a pertinent 
issue that goes to the heart, I think, of what we expect out of a body that has extraordinary investigative powers 
and whether it is helpful for it to have powers to also prosecute. Recommendation 2 states — 

The Attorney General undertake a review into the efficiency and effectiveness of the commencement and 
conduct of prosecutions arising from Corruption and Crime Commission investigations and table a report 
on that review within 12 months of the tabling of the Corruption and Crime Commission’s Annual Report 
for 2016–17. 

I note that, like the previous review, it has effectively been delayed but I hope that will be forthcoming. I would 
like to contribute more in my individual capacity, but I am particularly interested to hear from members of the 
previous committee that undertook this inquiry about their thoughts on the findings and recommendations. 
Hon NICK GOIRAN: The matter before us is the second report of the Joint Standing Committee on the 
Corruption and Crime Commission, a very important committee of Parliament comprising two members from this 
place and two members from the other place. Hon Alison Xamon, who is, of course, one of those unfortunate 
second-class members on this committee, has quite rightly pointed out in her contribution this afternoon that the 
genesis of this report is the previous iteration of the committee, which I was the chair of. My learned friend 
Hon Adele Farina was also a key contributor to that committee and that report. In those days, when 
Hon Adele Farina and I were on the committee, we had equal rights on the committee, unlike the members on the 
current committee. 
Be that as it may, that is not the matter presently before us. The matter before us is the second report. The reason 
the committee was keen to look into this matter during the last Parliament was set out in the report and it had quite 
an extensive history. Ultimately, it culminated in circumstances involving the Corruption and Crime Commission, 
as I recall, pursuant to a Court of Appeal decision that was, effectively, run by the WA Police Union and was 
successful. The outcome of that appeal was a declaration, if you like, that the Corruption and Crime Commission 
does not have the capacity to charge and prosecute. I do not have the report in front me but that is the best I can 
recall of that incident. The joint standing committee’s job in the last Parliament was to say that the court has now 
clarified the power, or non-power, of the Joint Standing Committee on the Corruption and Crime Commission, 
and to ask: should it have the capacity to charge and prosecute? As I recall, the Commissioner of the Corruption 
and Crime Commission of the day had entered into an arrangement with the State Solicitor’s Office whereby, if 
the Corruption and Crime Commission investigated a matter and concluded that it was appropriate that charges be 
laid, it would effectively prepare what I am going to call a “brief” to the State Solicitor’s Office, and the State 
Solicitor would then contemplate whether he would lay those charges and proceed with a prosecution. 

When the committee looked at this matter, which would have been in 2016, those arrangements were very much 
in the early stages. Of course, we are now in March 2018, so there is some substantial lived experienced on the 
part of the commission and the State Solicitor that we can benefit from. I recall that, recently, the government 
tabled a response and, looking at our notice paper, I see that, nowadays, it helpfully lists that the government 
response was tabled on 13 March 2018 as tabled paper 1040. I do not have the response in front of me but the best 
I can recall of it is that the government indicates that a couple of matters were being contemplated by the 
commission and possibly one that had proceeded with charges and prosecution. Even though we have had the 
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benefit of well over a year, as we can see from the government’s response, it is not that common for this power to 
be required. From the government’s response, I do not sense that it or the Corruption and Crime Commission has 
any concern about the current arrangements. As I best recall, the position of the Joint Standing Committee on the 
Corruption and Crime Commission in the previous Parliament was that really there is no need for the commission 
to have this power. 

I have kindly been provided with a copy of the report by the extremely hardworking Hon Alison Xamon, who, 
unfortunately, does not have all the full rights and privileges on this committee due to the conduct of the 
government, but that is a matter for another day. This hardworking member has provided me with a copy of the 
report. This is a summary of the report. For the benefit of members who want to see all the workings of the 
committee, they need to access a copy of the report from the previous Parliament. But it is useful to note that the 
committee recommended that the Corruption and Crime Commission includes a specific update on these 
arrangements in its 2016–17 annual report. That certainly would have been tabled in September last year. I cannot 
say off the top of my head the status of that or whether the commission complied with that recommendation. 
I would like to think that it most probably did. More importantly, recommendation 2 states — 

The Attorney General undertake a review into the efficiency and effectiveness of the commencement and 
conduct of prosecutions arising from Corruption and Crime Commission investigations and table a report 
on that review within 12 months of the tabling of the Corruption and Crime Commission’s Annual Report 
for 2016–17. 

That time will expire in September this year, and I take it that the government intends to do that. No doubt the 
government will do that before September and no doubt this hardworking committee, with all the classes of 
members it has on it, whether first or second class, will undertake its duties and ensure that the Attorney General 
has complied with recommendation 2. There is no good reason that he would not. In conclusion, I note that the 
position of the committee in the previous Parliament is best outlined in finding 48 where the committee stated — 

No compelling case has been presently made out to justify empowering the Corruption and Crime 
Commission to either commence or conduct prosecutions. 

I have not heard anything since then that would change my view on that. I look forward to reading in due course, 
in around September this year, the review that has been undertaken by the current Attorney General. 

Hon ADELE FARINA: I would like to put on the record that I concur with the comments made by 
Hon Nick Goiran about the previous committee’s report. I do not concur with all his comments, but the ones that 
relate to the committee report. We undertook that process and reached those findings. I explain to the chamber that 
we undertook a really comprehensive investigation that looked at what happened in other jurisdictions in Australia 
and also in international jurisdictions. This story is an interesting one in that since its establishment, there has been 
contention about whether the Corruption and Crime Commission had the right to prosecute. It is a question of how 
lawyers with all the legal training can come to very different conclusions, because certainly it had acted on advice 
that it had received that it had the legal authority to prosecute but, as it turns out, it did not. People have disputed 
that right since its establishment. The courts have now made that very clear, although they have left one aspect of 
it somewhat unclear because it did not go to the decision that was made. 

I want to point to a couple of things. First of all, the committee report that is currently before us fundamentally 
refers to the recommendations and the findings of the previous committee and puts them back before Parliament 
so that the government of the day has an opportunity to respond to those recommendations. I thank the committee 
for doing that because if it had not done that, we would not have had the opportunity to get a government response. 
However, in this case, the current committee also indicated an agreement to amend one of the recommendations 
that had been made by the previous committee. That recommendation related to the requirement to undertake 
a review 12 months after the tabling of the CCC’s 2016–17 annual report, in which the previous committee had 
asked the CCC to provide commentary on how the new arrangements that referred matters for prosecution to the 
State Solicitor’s Office were operating and whether it was happy with those new measures. The current committee 
recommended that recommendation 2 be changed to state — 

The Attorney General undertake a review into the efficiency and effectiveness of the commencement and 
conduct of prosecutions arising from Corruption and Crime Commission investigations and table a report 
on that review within 12 months of the tabling of the Corruption and Crime Commission’s Annual Report 
for 2017–18. 

The current committee did not provide any commentary ahead of the recommendations that it made, so it is not 
clear to me whether the Corruption and Crime Commission did not provide any commentary in the 2016–17 report, 
as was requested by the previous committee, nor the reasons for that. It is not clear whether the current committee 
inquired with the CCC about why it did not include commentary in the 2016–17 annual report. As a result, that 
review has been pushed back another year. If there are problems with the procedure that has been adopted, we are 
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not going to get to the bottom of those for another 12 months, which I think is a bit disappointing. Without the 
information on why things have happened in the way they have, it is a bit hard to comment. I can assume only 
that, for some reason, the CCC was unable to provide that commentary in the 2016–17 annual report. It would be 
nice if in future the committee would provide some commentary in its report so we understand why it has come to 
the views that it has and we can fill in the gaps between the last committee’s report and the current committee’s 
report. However, I note that the Attorney General has agreed to undertake that review and that is welcome. 
The only other thing that I would like to raise is something that I find quite interesting. In the chair’s foreword and 
in the body of the report of the previous committee, it indicates that when the CCC commissioner met with the 
committee about this issue, he told the committee that prior to the Supreme Court decision, the commission had 
commenced prosecutions against 140 people for offences arising from its investigations and that these had been 
referred to the State Solicitor’s Office. However, the advice from the Attorney General is, at the last paragraph — 

The Government notes for the Joint Standing Committee’s information, that since the arrangements 
referred to above were put in place following the decision in A v Maughan there have only been 3 matters 
referred to the State Solicitor’s Office for prosecution from the CCC.  

It may well be that there have been only three cases since the decision was made, because the advice of the 
Corruption and Crime Commissioner was that he had put those arrangements in place prior to that decision. That 
might account for the difference in the number of cases that have been referred to by both the commissioner before 
the committee and the Attorney General in his report. It would be great if the committee could look into that and 
understand why the figures that indicate the number of cases that have been referred from the Corruption and 
Crime Commission to the State Solicitor’s Office are different so we can get some clarification around that. 
Hopefully, it will be explained in the 2017–18 annual report. I wanted to bring those matters to the chamber’s 
attention because they are clearly matters we need to look into as there appears, on the surface, to be some 
discrepancies in those figures. 
Hon ALISON XAMON: I thank the members of the previous committee for their contributions. I want to make 
some comments representing the Greens, not speaking just as someone who has an interest in this or as a committee 
member, but to make it quite clear what my party’s position is on this. I note the original findings, particularly 
findings 1 and 2. Finding 1 states — 

The Corruption and Crime Commission’s predecessor, the Anti-Corruption Commission, was an investigative 
body with no express power to prosecute. 

Finding 2 states — 
No express intent to empower the Corruption and Crime Commission to prosecute can be found in any 
debate during the passage of the Bills establishing the Commission in 2003. 

I think that is really important. My former colleague Hon Giz Watson was in Parliament at the time the 
Corruption and Crime Commission was formed and she had plenty to say on the extraordinary powers that were 
attached to it. I want to put on the record that the Greens have strong policy grounds for not supporting the capacity 
for the CCC to prosecute. That was explicitly contemplated at the time that the legislation was established, which 
the Greens put on the record quite extensively at the time via Hon Giz Watson. I draw members’ attention to the 
quote on the first page in the original report from the committee of the thirty-ninth Parliament. It is a quote from 
Hon Len Roberts-Smith, RFD, QC, who was then the Corruption and Crime Commissioner. It states — 

…it seems to me not to make much sense for us to be investigating something and to have gained all the 
evidence and then to have to send it to the police for them to go over it all and form a view about it and 
then send it on to the Director of Public Prosecutions, particularly if it is only a summary matter. 

With respect, I do not think I could disagree more. I think it is quite important, particularly when we are talking 
about a body that has such extraordinary powers, that there is a separation between the collation of those powers 
and putting together that case, and ultimately having a fresh pair of eyes that can look at the evidence that has been 
put together. The nature of the matter that has been put together can be looked at and an independent determination 
can be made whether in fact the issue should be prosecuted or is able to be successfully prosecuted. I think it is 
very important that we resist any temptation to allow these sorts of bodies with extraordinary powers to ever be 
able to undertake prosecutions. That is a strongly held view that the Greens have held consistently and that the 
Greens continue to hold. 
I have said before in this place that I think it is probably beyond time and would be incredibly helpful if at some 
point we could undertake an overall review of the Corruption, Crime and Misconduct Act and make an assessment 
of the way that the Corruption and Crime Commission is currently structured to either confirm or change the way 
that it operates to see whether it still best meets the aims of trying to address issues of corruption within this state, 
whether it be the police, within the public sector or organised crime. Part of that would likely be the fact that 
pressure would be brought to bear to allow an investigatory body to also be able to have the power to prosecute. 
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In the context of this discussion, I thought that it was important to again put on the record, as the Greens have for 
the last 15 years, our strongly held view about the clear need to separate the extraordinary powers that come with 
a body such as the CCC and subsequently what happens around prosecutions. 
I take on board the comments made by Hon Adele Farina about future reports. I note that my colleague on the 
committee Hon Jim Chown is also in the chamber and undoubtedly was also paying close attention. That is helpful 
feedback, so I appreciate that. I personally agree that it would be useful in order to facilitate a more fulsome 
discussion within the chamber. 
I also thank the committee for taking the opportunity, particularly following the very significant decision of 
A v Maughan, to review overall the issue of the powers to prosecute. I am personally of the view that the 
two recommendations that arose from that inquiry were sensible and balanced. Hopefully, they will help to inform 
the discussion more fully into the future. We may discover that there is no problem at all and, in fact, that having 
an arms-length approach to prosecutions provides the necessary checks and balances to the extraordinary powers 
that I would very strongly argue are required. 
The findings of this report were very interesting. Hon Adele Farina made the comment that this was an extensive 
inquiry and, frankly, that is apparent in looking at the comparisons between not only other jurisdictions, noting 
that around Australia, there is not an appetite to have similar bodies undertake prosecutions, but also international 
jurisdictions. I thank the committee for this work. I think it will help to inform the discussion in a really useful 
way moving forward. Hopefully, it will also be used at some point in the future to inform a comprehensive review 
of the CCM act. 
Question put and passed. 
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